ATTACHVENT 4. 16(b) (2): Mediation and Inpartial Due Process

Pr ocedur es

REVI EW PROCEDURES

(1)

(2)

GENERAL PQLI A ES

(A Any applicant or eligible individual for vocationa
rehabilitation services, who is dissatisfied wth any
determ nation nade by a vocational rehabilitation counselor or
other VRS representative that affects the provision of
vocational rehabilitation services to the applicant or
eligible individual, may request a tinely review of that
determ nation

(B) Al such requests, whether oral or witten, nust be nade
within fifteen (15) calendar days from the date of the
determnation for which review is requested.

NOTI FI CATI ON REQUI REMENTS

(A) Vocational rehabilitation services shall notify each
applicant or eligible individual (or, if appropriate the
applicant's or eligible individual's representative) in

witing of these review procedures:

(1) at the time an individual applies for vocational
rehabilitation services;

(2) at the tinme an individualized plan for enploynent
for the eligible individual is devel oped; and

(3) upon reduction, suspension, or termnation of the
eligible i ndi vidual's vocati onal rehabilitation
servi ces.

(B) The notice of review procedures nust:

(1) inform the applicant or eligible individual of his
or her right to request a review of the counselor or
agency determnation in an inpartial due process
heari ng;

(2) informthe applicant or eligible individual of his
or her right, at his or her option, to pursue nediation
with respect to the counsel or or agency determ nati on;
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(3)

(3) include a description of the availability of the
G ient Assistance Program (CAP); and

(4) Dbe provi ded in witing, suppl enent ed, as
applicable, in the native |anguage or appropriate node
of communication consistent wth the individual's
i nformed choi ce.

| MPARTI AL DUE PROCESS HEARI NG

(A If the applicant or eligible individual desires a review
of a counselor's or agency's determnation, the request for
review nmust be nmade within fifteen (15) cal endar days of the
counselor or agency determnation for which review is being
request ed.

(B) When requesting a review of a counselor or agency
determnation, the applicant or eligible individual wll be
asked to indicate whether or not they want to pursue nediation
before a formal admnistrative hearing is held.

(O At the tine an individual requests review of a counsel or
or agency determnation, an inpartial hearing officer will be
assigned to preside over the individual's request for review
If an individual indicates that he or she wants to pursue
nmedi ation, the inpartial hearing officer wll set a hearing
between thirty (30) days and forty-five (45) days after the
request for review was received by Vocational Rehabilitation
Services. The hearing will be held unless the Hearing O ficer
receives a signed nediation agreenent from the nediator
assigned to the appeal .

(D If the individual indicated that he/she desired to
nmedi ate the dispute, nmedi ation shall be offered to the
i ndi vidual pursuant to the foll ow ng procedures:

(1) A nediator shall be assigned to nediate the dispute;

(2) The nediator shall schedule nediation sessions in a
timely matter in locations that are convenient to the
parties.

(3) The individual, or the individual's representative,
may submt at any nediation session evidence and
information to support the position of the individual.

(4) The individual nmay be represented by a person of
the individual's choice during the medi ati on process.
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(B

(5) If agreenment 1is reached during nediation, the
medi ator shall set forth the agreenment in a witten
medi ati on agreenent that is signed by both parties. The
nmedi ator shall provide a copy of the nediation agreenent
to the to both parties and to the Inpartial Hearing
Oficer. Any previously schedul ed due process hearing
shal | automatically be cancel ed.

(6) If no agreenment is reached during nediation, the
medi ator shall notify the Inpartial Hearing Oficer that
no nedi ati on agreenent was entered into by the parties.
Any previously scheduled due process hearing shall
proceed as schedul ed.

(7) Al discussions that occur during the nediation
process shall be confidential and may not be used as
evidence in any subsequent due process hearing or civil
pr oceedi ngs. The parties shall sign a confidentiality
st at enent before begi nning any nedi ati on.

Due Process Hearings, shall be conducted as foll ows:

(1) Al hearings shall be held within forty-five (45)
days after the request for an appeal is received by
Vocational Rehabilitation Services, unless either side,
for good cause, requests an extension of tine.

(2) The individual may submt evidence and information
to support the individual's position. The i ndi vi dual
may be represented by counsel or other person of the
i ndividual's choosi ng. The individual may examne all
evi dence, i nformation, and wtnesses presented by
vocational rehabilitation and its representati ves.

(3) The Inpartial Hearing Oficer will nake a decision
based wupon the State Plan, the Rehabilitation Act,
federal and state regulations, and state agency policy;
and wll issue in witing the Findings of Fact and
Conclusions of Law within thirty (30) days after the
conclusion of the Due Process Hearing. The Findings of
Fact and Conclusions of Law will be sent to the parties
and a copy sent to the Deputy Drector for Vocational
Rehabilitation Services.

(4) Pursuant to Section 102(c)(4)(D(ii) of t he
Rehabilitation Act, if either party is dissatisfied with
the Inmpartial Hearing Oficer's decision, either party
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(4)

may ask the Secretary of Famly and Social Services
Adm nistration to review the Inpartial Hearing Oficer's
deci si on. Any request to review an Inpartial Hearing
Oficer's decision nmust be received by the Secretary of
Famly and Social Services Admnistration within twenty
(20) days after the Inpartial Hearing Oficer's
deci si on.

(5 Wen reviewng an Inpartial Hearing O ficer
decision, the Secretary shall provide the parties an
opportunity to subm t addi ti onal evi dence and
information relevant to a final decision.

(6) The Secretary of Famly and Soci al Servi ces
Adm ni stration cannot overturn or nodify a decision of
an Inpartial Hearing Oficer, or part of a decision that
supports the position of the individual, unless the
Secretary of Famly and Social Services Admnistration
concl udes, based on clear and convincing evidence, that
the decision of the Inpartial Hearing Oficer is clearly
erroneous on the basis of being contrary to the State
pl an, the Rehabilitation Act, f eder al or state
regul ati ons, or state policy.

(7) The Secretary of Famly and Social Services
Adm nistration shall issue, wthin thirty (30) days
after the deadline for the parties to submt additiona
evi dence, Findings and Concl usions of Law which shall be
provided to the individual, or the individual's
representative, the vocational rehabilitation services
counsel or and the director of DDARS.

(8 Any party dissatisfied with the decision of the
Secretary may file a civil action in an appropriate
State or Federal court.

(9) If a party files a civil action challenging a fina

decision of the Secretary of Famly and Social Services
Adm ni stration, the decision of the Secretary of Famly
and Social Services shall be inplenmented pending review
by the court.

CONTI NUATI ON OF SERVI CES DURI NG THE REVI EW PROCESS

VRS cannot suspend, reduce, or termnate services being
provided to an individual wth a disability, including
evaluation and assessnent services and plan devel opnent,
during the revi ew process, unless:
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(5)

(A) the individual with a disability, or the individual's
representative, requests; or

(B) such servi ces have been obt ai ned t hr ough
m srepresentation, fraud, collusion, or crimnal conduct on
the part of the individual wth a disability, or the
individual's representative.

RECCRD OF SERVI CES DOCUMENTATI ON REQUI REMENTS

In addition to the copies required under policy (3)(A-(L), a
copy of all requests for review, correspondence, and findings
of fact and decisions resulting from the review process nust
be incorporated in the individual's record of services.
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